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ENVIRONMENTAL PROTECTION AMENDMENT (VALIDATION) BILL 2014 
Second Reading 

Resumed from 16 October. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [5.29 pm]: When I had left this 
debate when we were last sitting, I had asked a question about what was the risk of those projects that were to be 
deemed valid by virtue of the amendment that we are making to the substantive act. I had touched on the fact 
that one of the projects that we know will be deemed valid—because it was on the original list of 25 projects that 
was released by the government—is Roe Highway stage 8. However, that project is different from the other 
projects that are on that list of 25 projects. That is because there has been no investment by the private sector in 
Roe 8. The sector that suggested that it would make an investment—that is, the public sector, or the 
Barnett government—put about $700 million in the budget a few years ago for this project. However, it has since 
taken that money out of the budget. Therefore, no money has even been allocated, let alone spent, for the 
building of Roe 8. In fact, Roe 8 is still subject to the appeal stage of the approvals process. It therefore does not 
add up that we are deeming Roe 8 to be valid on the same grounds that we are deeming the other projects on that 
list to be valid. Roe 8 is not in the same category as those other projects at all. I therefore look forward to an 
explanation from the Minister for Mental Health as to why that project will be deemed valid, when there is 
neither private sector investment in that project nor public sector investment. 

The second reading speech canvasses the fact that the government considered that it had two options of redress 
once it had been given the Supreme Court decision. The first was to reassess the particular projects in question. 
The second was to retrospectively validate those projects. Clearly, the government favours the latter option, 
because it says that the cost of reassessing these projects is too high. 

The works on Roe Highway stage 8 are nowhere close to starting. The government has not allocated the money 
for that project, and it does not have the approvals for that project sorted. It seems to me that the reason the 
government wants to protect the decision-making that it has done so far on Roe 8 is quite political. The 
government has already promised twice that it would proceed to build Roe 8. It has botched the time line for that 
project. It has taken the money out of the budget, and it has wasted money on doing environmental consultations 
that had been done previously. The government made promises about Roe 8 in two election campaigns in a row. 
The first was when the member for Riverton stated that the bulldozers would be digging up the Roe 8 extension 
by the time of the 2013 state election. I drive down to that area of the world pretty regularly. My electorate office 
is not far from Leach Highway and South Street. There have not been any bulldozers there, and there are no 
bulldozers there, that are doing anything like the digging that would be required for Roe 8. 

As other members have canvassed, there are sound environmental reasons not to go ahead and build Roe 8. But, 
frankly, the most compelling arguments from my point of view about Roe 8 are financial. There are no sound 
transport linkages and there is no infrastructure planning to ensure that Roe 8 will be an effective part of our road 
network. In the absence of those things, and in addition to the environmental reasons, there are sound reasons to 
oppose Roe 8. 

This bill has our support, because real investments have been made—apart from Roe 8—in projects that are 
already underway. Those investments are vital to our economy and to the sovereign reputation of this state as 
a sound place in which to invest. Therefore, we will support the bill. However, the bill raises more questions than 
it answers. What were the circumstances that led the chair of the Environmental Protection Authority to think 
that there was any capacity to exercise discretion in applying sections 11 and 12 of the Environmental Protection 
Act? What are the projects—other than those that have been identified by the government in the list of 25—that 
will be deemed valid by the amendment that we are making to the act or that will be deemed to be valid 
retrospectively? On those two matters, I look forward to the minister’s response. 

HON HELEN MORTON (East Metropolitan — Minister for Mental Health) [5.35 pm] — in reply: The 
Environmental Protection Amendment (Validation) Bill was introduced by the government on 10 September 
2014 to validate environmental approvals. The legislation is needed because of failures by the independent 
Environmental Protection Authority to abide by the conflict-of-interest provisions in the Environmental 
Protection Act between 2002 and 2012. 
To understand this legislation, it is important to note that the EPA is indeed independent of government and not 
subject to direction from the minister of the day. I can assure Hon Stephen Dawson and the house that this 
independence has been respected by the government and that the government had no involvement in, or 
knowledge of, the change in the EPA’s approach to conflicts of interest in 2008. Dr Vogel took that decision 
independently as chairman of the EPA. The EPA’s role is to assess and make recommendations on proposals to 
the Minister for Environment and it is then the relevant ministers who ultimately make the final decision on 
whether a proposal can go ahead. 
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As mentioned by a number of honourable members during the second reading debate, in August 2013 the 
Supreme Court of Western Australia found that some members of the Environmental Protection Authority failed 
to comply with section 12 of the Environmental Protection Act, which relates to conflicts of interest, when 
members who held shares in companies with a commercial interest in the outcome of the Browse LNG precinct 
assessments participated in the process. Because the shareholding members were sometimes required to form 
a quorum, there was also a failure to comply with section 11 of the act, which requires that a quorum comprise 
three un-conflicted members. As a consequence of the failure to comply with these provisions, the court held that 
the environmental approvals that followed the authority’s purported assessments were invalid. In making its 
findings, the court did not consider the rigour of the scientific work done during the assessment process. With 
respect to Hon Robin Chapple’s reading of the decision, the adequacy and scientific rigour of the assessments 
was not put in doubt by the Supreme Court. 

This legislation came about after last year’s Supreme Court decision on the Browse LNG precinct. The court 
ruled that the environmental approvals required for the precinct were invalid because the EPA had failed to 
comply with the legal requirements relating to conflicts of interest and quorum procedures. Following an act 
amendment in 2003, these requirements preclude members with a pecuniary interest from participating in 
discussions or decisions about a proponent’s project proposal. Before 2003, members could participate in 
discussions, but not decisions. Following the Browse case, the government had an obligation to see whether 
other projects were also open to such a legal challenge. We did this by asking the State Solicitor’s Office to 
undertake a review of other environmental approvals. After considering this review, the government identified 
25 projects between 2002 and 2012 in which there was a potential risk that the environmental approvals could be 
determined to be invalid. Most commonly, this was because members had declared a conflict of interest but then 
participated in discussions or decisions on assessments. Instead of burying our head in the sand and hoping that 
these risks do not eventuate, we are taking immediate action and introducing legislation to address the risks 
identified. This will ensure that these risks are reduced as far as possible. A number of honourable members 
raised questions relating to how many projects have been affected by the Environmental Protection Authority’s 
failure to comply with legislation. Questions have also been asked about the consistency of lists provided on 
projects where EPA members declared conflicts. 
As part of the review, all minutes from EPA meetings from July 2002 to 19 August 2013 were considered to 
determine agenda items where EPA members declared conflicts of interest. That is a period of more than 
11 years preceding the Wilderness decision. I can assure Hon Stephen Dawson, in answer to his question, that 
the review has been comprehensive and complete. During the period reviewed, the EPA held 268 meetings. 
There were about 1 100 agenda items and it completed 430 assessments of projects and changes to conditions of 
projects. The minutes of all these meetings and details of these assessments are publicly available. During this 
period 63 assessments were identified in which EPA members declared potential conflicts. There were also two 
assessments identified in which a member failed to declare an interest. The government is confident that it has 
captured the 25 projects it considers there is a not insignificant risk, but as it cannot be certain, given the time 
period, the Environmental Protection Amendment (Validation) Bill seeks to cover any decision before 19 August 
2013 that falls within the definition of the relevant decisions covered by the bill. The additional list of 
40 projects comprises projects in which conflicts of interest were declared but which the government, after 
considering its legal advice, has not identified as being at risk. 
Hon Robin Chapple referred to the list that he received in 2012 setting out 43 matters in which two former 
members of the EPA board declared a conflict of interest. Only 40 of the 43 matters on that list were projects 
being assessed by the EPA that could be affected by this bill. Each of those projects is either on the list of 
25 projects considered to be at risk or on the list of 40 projects that are not considered to be at risk. 
I would like to stress that the potential risk is related to technical governance issues around conflict-of-interest 
procedures. The projects do not pose an unacceptable risk to the environment. The science and research involved 
in the assessment of projects was not compromised. There is no suggestion members of the EPA were ever 
actually influenced in their decisions because they held shares or another interest in any of the proposals 
assessed. This bill is an unfortunate necessity—it is needed to provide certainty to projects and to ensure the 
ongoing business of those projects in our state. I want to assure the public and the business community that the 
government has acted immediately to address any possible risks identified to the environmental approvals for 
these projects as a result of the EPA’s past failures of governance around conflict-of-interest procedures. 
I should also note, in response to Hon Stephen Dawson’s questions, that no projects have been held up as 
a consequence of these governance issues, and that the Office of the Environmental Protection Authority is 
sufficiently resourced to support the EPA’s functions and no additional funding is required. Following the 
Browse decision, the Minister for Environment wrote to the chairman of the EPA to ask him to review the EPA’s 
governance arrangements. This has occurred and the government is now satisfied that the EPA’s governance 
arrangements fully comply with the legislation and public sector standards. 
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The EPA first changed its practices in how it dealt with conflicts of interest on 2 October 2008—four weeks after 
the state election. That was to allow members who declared a potential pecuniary interest due to holding shares 
in a self-managed fund or an immediate family member holding to participate in consideration and discussion of 
the matter. This change is evidenced in meeting minutes where the chairman determined two members who had 
declared an interest in a project—that is, BHP outer harbour—could participate in discussion. A number of 
honourable members asked why this happened. The EPA chairman has said publicly that he made the decision to 
allow potentially conflicted members to participate in assessments and did so because he believed he had the 
power to do so under section 13 of the Environmental Protection Act. He considered it beneficial to the 
assessments to allow them to share any relevant knowledge and expertise during discussions. 

As a number of honourable members have commented during their contributions to the second reading, there 
does not appear to be any motivation of self-gain by members participating in the assessments. It is noted that 
the state election was held on 6 September 2008. The change of practice occurred when the make-up of the 
board was exactly as it had been under the former Labor government. There is no record that legal advice from 
the State Solicitor’s Office was sought regarding the change. The EPA sought advice from the Public Sector 
Commission in March 2010 on proposed amendments to its code of conduct. The commission provided general 
comments, and also advised in a letter dated 30 March that all codes must be consistent with legislation. The 
EPA amended its code of conduct in April 2010 to allow members to participate in discussions in relation to an 
agenda item but exclude themselves from the meeting and abstain from any decision on an agenda item where 
a potential conflict of interest had been determined by the EPA chairman. There is no requirement for the EPA to 
notify the Minister for Environment when it changes its code of conduct, and ministers have not been notified. 

Of the four members who were conflicted at various times over the past 11 years, and participated in assessments 
contrary to the act, three were Labor appointments. The fourth member’s conflict was an apprehension of bias 
declared during the Browse assessment. This approval is not part of the validating legislation. In fact, the only 
member of the board who declared an interest in the Browse case and then absented herself from all 
involvement—because she had worked at the Department of State Development and believed she had a potential 
apprehension of bias—was an appointment of the Barnett government, Elizabeth Carr. 

In his second reading contribution, Hon Stephen Dawson asked what was being done about current appointments 
to the board. This government has acted to ensure the board is refreshed, with new members with board 
experience and legal background appointed with the aim of strengthening the EPA’s governance matters. The 
Minister for Environment has recently announced the reappointment of Ms Carr for a further term and also the 
appointment of Dr Tom Hatton to the board. Dr Hatton is a highly respected scientist who has worked at a senior 
level in the CSIRO for a considerable time. 

The reality is that anyone with a superannuation fund has the possibility of holding shares in mining and 
resource companies. It is unreasonable to expect professional people of the calibre the state government wants on 
its boards to have no shareholding interests. It is open to members to sell their shares if they feel that their 
interests may come into question. However, the key point is that under good governance practices, any conflict 
of interest can be appropriately managed. The board’s governance procedures, including its code of conduct, 
have been thoroughly reviewed and updated, and fully comply with legislation and public sector standards. The 
board itself comprises professionals with a range of skill sets including strong legal experience. I have full 
confidence in their capacity to maintain good governance and provide the state government with informed,  
well-considered advice.  

A number of honourable members have asked during their second reading contributions why the Roe Highway 
stage 8 extension and the Underwood Avenue residential redevelopment have not been exempted from the 
legislation. As with all the 25 projects, there is no suggestion that the two members of the EPA were influenced 
at the time in their decisions by the fact that they had conflicts relating to Roe 8 and Underwood Avenue. There 
is nothing to indicate that the EPA did anything other than assess the environmental factors relating to the 
proposals on their merits. The issue of conflicts is one of failings of governance on behalf of the EPA. The 
science and research that informed the EPA reports is not in question. 

I commend the bill to the house. 

Division 

Question put and a division taken, the Deputy President casting her vote with the ayes, with the following 
result — 
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Ayes (29) 

Hon Martin Aldridge Hon Stephen Dawson Hon Col Holt Hon Amber-Jade Sanderson 
Hon Ken Baston Hon Kate Doust Hon Peter Katsambanis Hon Sally Talbot 
Hon Liz Behjat Hon Sue Ellery Hon Mark Lewis Hon Ken Travers 
Hon Jacqui Boydell Hon Donna Faragher Hon Robyn McSweeney Hon Darren West 
Hon Paul Brown Hon Adele Farina Hon Michael Mischin Hon Brian Ellis (Teller) 
Hon Jim Chown Hon Nick Goiran Hon Helen Morton  
Hon Alanna Clohesy Hon Dave Grills Hon Ljiljanna Ravlich  
Hon Peter Collier Hon Alyssa Hayden Hon Samantha Rowe  

Noes (2) 

 Hon Robin Chapple Hon Lynn MacLaren (Teller)  
Question thus passed. 

Bill read a second time. 

Sitting suspended from 5.56 pm to 7.30 pm 
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